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United Stales (Enart of Appeals 
for tfjr Siairirt of (Enlmnbta 


No. 6411. 


Robert J. Hoage, Deputy Commissioner, United States 
Employees Compensation Commission, District of 
Columbia Compensation District and 
Bessie Smith, 

Appellants, 

vs. 

The Liberty Mutual Insurance CompanJ, 

! 

A Corporation, 

Appellee. 


BRIEF OF APPELLEE. 


Preliminary Statement. 

The Appellee in the above-entitled case has fijied in 
this Court a motion to strike the name of Robert J. 
Hoage, Deputy Commissioner, from the list qf ap¬ 
pellants and has moved to dismiss the appeal qf the 
appellant Bessie Smith. As the time for filing ap¬ 
pellee’s brief expires on April 25, 1935, which will 
be prior to the time the Court has had an Oppor¬ 
tunity to consider the aforesaid motions, we are filing 
the following brief in which the merits of the ca^e will 


| 

i 



2 


be discussed, and the correctness of the decision of 
the court below argued. 


Statement of the Case. 

This is not an appeal by the defendants below, as is 
stated in the brief of the appellant Bessie Smith. 
The defendant Hoage has not appealed from any 
order of the Supreme Court of the District of Co¬ 
lumbia entered in the case. 

The suit below was an appeal as provided in the 
Workmen's Compensation Act from an award of com¬ 
pensation in favor of Bessie Smith as the widow of a 
deceased employee,! entered January 24, 1934, by 
Deputy Commissioner Hoage. The appeal was taken 
bv the insurance carrier against whom the award of 

• v 

compensation was made. The insurance carrier 
elected to make Deputy Commissioner Hoage and the 
claimant in the case, Bessie Smith, defendants in the 
injunction proceedings. Service was had on both de¬ 
fendants and they joined in a motion to dismiss the 
bill of complaint. After argument in and considera¬ 
tion bv the Court below that Court decided that the 
award of compensation was contrary to law in that 
there was no competent evidence to support it, and, 
therefore, it should be set aside and Deputy Commis¬ 
sioner Hoage should be enjoined from enforcing it. 
The motion to dismiss the bill of complaint was over¬ 
ruled and an injunction pendente lite granted. 

On June 7, 1934, the Court, after being advised by 
counsel for Hoage that they intended to stand on the 
motion lo dismiss the bill of complaint, and that they 
did not care to plead over, entered a decree perma¬ 
nently enjoining Hoage from enforcing the aforesaid 



award of compensation and further decreeing! that 
the order was wholly and finally suspended anjd set 
aside. 

At that time the defendant Bessie Smith was in 
default. She had not filed any pleading in the case 
after the Court had overruled the motion to dismiss. 
Under Equity Rule 28 of the Rules of the Supreme 
Court of the District of Columbia she was required 
to file an answer or other pleading to the bill ofj com¬ 
plaint within five days after the order denying the 
motion to dismiss. That order was entered ^ay 2, 
1934. On June 7, 1934, the Court signed an tarder 
providing that the bill should be taken pro confesso 
against the defendant Bessie Smith. On Junje 11, 
1934, counsel for Bessie Smith filed an answer tjo the 
bill of complaint. On June 15, 1934, counsel fcir the 
defendant Bessie Smith filed a motion to vacate the 
order pro confesso. 

That motion was not decided by the Court until 
November 10, 1934, at which time the Court refused 
to vacate the order pro confesso. Thereafter oil No¬ 
vember 12, 1934, pursuant to Equity Rule 27 cjf the 
Supreme Court of the District of Columbia, the pourt 
proceeded to a final decree, and, we call attention to 
the fact that that rule provides such a decree sh^ll be 
deemed absolute unless the Court shall at the same 
term set the same aside upon cause shown upon mo¬ 
tion and affidavit. 

No motion or affidavit was ever filed in the ^ower 
Court asking that Court within the term to set the 
decree aside or enlarge the time for filing an answer. 
No attempt was ever made by counsel for Bessie 
Smith to have the lower court vacate the injunction 
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against Deputy Commissioner Hoage entered June 
7, 1934. 


Questions Involved in This Appeal. 

Is the award of compensation entered by Deputy 
Commissioner Hoage January 24, 1934, supported by 
any competent evidence? Does the bill of complaint 
justify the decree absolute against Bessie Smith? 

Findings of Fact by Deputy Commissioner. 

Deputy Commissioner Hoage found and based his 
award of compensation on the following: 

(1) That the evidence adduced at the hearing 
established that the employee died from acute 
dilatation of the heart which was complicated by 
cardio renal disease. That at an autopsy per¬ 
formed on July 7, 1933, at the District Morgue it 
was found that the heart of the employee was en¬ 
larged from about two and one-half to about 
three times its normal size. That the right side 

of the heart was extremelv dilatated and con- 

•/ 

tained numerous clots, all of the heart valves were 
practically destroyed and the aorta was hemor¬ 
rhagic with two ulcers, one about the size of a 
penny about to perforate. Both the kidneys 
were enlarged and diseased and the liver gave 
evidence of sclerosis. 

(2) That the employee was using a heavy 
sledge hammer the weight estimated between 
eighteen and twenty pounds; that he had been 
using the hammer for about an hour breaking 
concrete. 

(3) That the condition of the employee 44 with 
relation to his heart,” etc., was such that ex¬ 
treme exertion like swinging a sledge hammer for 
one hour was too strenuous exercise. That by 


reason of said exercise, the flow of blood required 
to supply the system teas greatly increased ; that 
the condition of the claimant was such thpt he 
should not have been engaged in any strenuous 
exercise and the acute onset was precipitated by 
the strenuous exercise in which he was engaged, 
as the result of which he died from congested 
heart failure and dilatation of the heart resulting 
from cardio renal disease of long standing and 
aggravated by the employment in which hi was 
engaged at the time of the injury. 

Facts Regarding Employment. 

On July 17, 1933, the deceased employee was work¬ 
ing as a laborer for the Lake Stone Company. His 
duties required him to break up concrete with a 
sledge hammer which weighed eighteen to twenty 
pounds. On that morning after using the Pledge 
hammer for approximately an hour he fell ancj. pre¬ 
sumably died instantly, although the record dois not 
disclose this fact. The type of work, such a^ out¬ 
lined above, was the work the deceased employe^ had 
been doing for a long period of time. There w^s no 
testimony in the record anywhere regarding any^ acci¬ 
dent or untoward event having happened to th[e de¬ 
ceased employee. At the time of his death he was 
performing his regular work in the regular way. 

An Analysis of the Medical Testimony. 

There were two doctors who testified at the hearing 
before the Deputy Commissioner. Doctor Christopher 
J. Murphy, Deputy Coroner for the District of Co¬ 
lumbia testified on behalf of the claimant; Doctbr H. 
A. Wood testified on behalf of the employer. Both 
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doctors were present at an autopsy performed on the 
body of the deceased employee shortly after his death. 
The qualifications of both doctors were admitted at 
the hearing. The Deputy Commissioner stated at the 
conclusion of the hearing that he could see no conflict 
between the testimony of Dr. Wood and the testimony 
of Deputy Coroner Murphy. Dr. Wood’s testimony 
was fuller and more in detail than that of Dr. Mur¬ 
phy, but both doctors were very definitely of the same 
opinion with respect to the cause of the death of the 
deceased employee, and the causal connection be¬ 
tween his employment and his death. 

Both doctors agreed that the deceased employee 
had a very bad heart; that he was suffering from an 
accumulation of disease in the heart that had been of 
long standing. This is known as cardio renal disease. 

Dr. Wood testified that he was present at the au¬ 
topsy and made notes of each finding; that the autopsy 
revealed that the deceased employee’s lungs showed 
a great deal of passive congestion, which means in¬ 
flammation, and they were bound down in the plueral 
cavity; the heart was two and one-half times its nor¬ 
mal size, at least; the right side was dilated and con¬ 
tained thickened clots—blood clots—and all of the 
heart valves were practically destroyed from disease; 
the two ulcers, which Dr. Murphy had testified about, 
were each about the size of a penny and were all ready 
to perforate. The doctor’s conclusion was that the 
man died of natural causes, the result of the diseased 
heart condition. 

The doctor, having heard the testimony about the 
use of the hammer and the other testimony relating 
to the work of the deceased employee, was asked 
whether or not, taking into consideration the facts as 
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he found them at the autopsy, the work in his opinion 
brought about the death, or was the death coincidental 
with the employment? The doctor very definitely and 
positively stated that in his opinion the death was 
coincidental with the employment. The doctor then 
grave his reasons for that opinion. 

His reasons were that the man’s heart was diseased 
to the extreme end; the valves were not closed,! they 
were eaten away, and the blood was allowed to gush 
back each time the valves would close, forcing the 
blood from one chamber to the other. The halves 
could not close completely because they were so de¬ 
stroyed, and as a result blood would gush back and 
that this caused the congested condition of the heart 
and the lungs and the kidneys. 

In the second place, the heart was two and one-half 
times its normal size, which was a condition that had 
been developing for a period of probably years, j The 
doctor felt that the death was a coincidental !thing 
because he did not feel the man was over-exerting 
himself because he was used to this type of work, that 
is, heavy work. His muscles were developed properly 
and amply to take care of it. 

The doctor further stated that had a sudden 
strain come on his heart, and if the dilatation had not 
been a slow, progressive thing, with a leakage of plood 
in the right chamber, and had exertion brought ^bout 
the acute condition, the deceased employee \Vould 
surely have had a rupture of one or both of the ulcers 
in the aorta, which is the largest blood vessel ijn the 
body and comes directly from the heart. The ulcers 
were so thin they were transparent, whereas the wall 
of the heart ordinarily is very thick and musculaij. At 
the point of the ulcers you could see through thd wall 
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of the heart. Any undue strain that would have 
caused the blood to be pumped into the aorta with 
any greater force than usual would surely have rup¬ 
tured one or both of those ulcers. For this reason 
the doctor did not believe that the exertion was ex¬ 
cessive. 

The doctor then stated that Smith died from dila¬ 
tation of the heart; in other words, the heart muscles 
failed to act; they failed to act at that particular time. 

On cross-examination, the doctor testified that a 
man with a heart two and one-half times its normal 
size could continue in active service for two and one- 
half or three vears, or even longer. Some men with 
enlarged hearts lived for years, but they do not have 
the physical picture that was found in the present 
case. From the probable evidences , the doctor stated 
that the death was natural. The doctor said there is 
of course no wav of measuring hearts as to their 
strength or how long thev will last. This man had 
gone to the end. Another man might have had a 
larger heart and still not have had the diseased valves 
and the diseased muscles. They were so flabby they 
just stopped beating—that is all, the heart stopped. 
Thev were so flabbv thev could not go anv more. 

The doctor then stated that if he took extreme exer¬ 
cise his heart beats would be more rapid, because his 
muscles would be put into exercise and that would 
stimulate the circulation because he was not used to 
that type of work. The deceased employee, however, 
was accustomed to the type of work he was doing. The 
testimony indicated he was using a sledge hammer 
weighing from eighteen to twenty pounds for one 
solid hour without quitting. If the employee had been 
over-exerting himself or at all fatigued he would have 
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rested. The doctor’s conclusion was that his muscles 
were not fatigued, hence the doctor stated th^.t his 
circulation was not increased by the work. The body 
of the diseased employee, at the time of the autopsy, 
gave no evidence of undue exertion. If he had had 
excessive exercise which had stimulated his heart, 
there would have been an excessive force of! blood 
going into the heart, which would have rupturbd the 
two ulcers. However, these ulcers were not ruptured. 
There was no rupture of the heart. (Dr. Woods’ tes¬ 
timony appears in the record at pages 48 to 6f.) 

Dr. Murphy testified that he performed the autopsy 
on July 17, 1933, on the body of one Henry Smith; he 
then testified as to his findings, namely, the diseased 


condition of the heart, the ulcerations in the 


aorta, 


which it would not take much strain to puncture, the 
dilatation of the heart, the Bright’s disease, the cir¬ 
rhotic liver, and then he gave his first conclusion, 
which is as follows: “The cause of this death w^s car- 
dio-renal disease,” by which he meant an accumula¬ 
tion of disease in the heart and the kidnevs thgt had 
been of long standing. 

The doctor was then asked if there was anything 
peculiar in this case that differentiated it from la man 
dying of natural causes with such an organic showing 
as the man had, and the doctor replied “No.’l The 
dilatation of the heart was the termination of ifne or¬ 
ganic condition. 

Thereupon, the attorney for the claimant undertook 
to ask the doctor certain hypothetical questions. In 
reply to those questions, the doctor stated that any 
additional strain that would be brought updn the 
heart could cause the condition that caused his death. 
The more severe the exertion, the more tendehcv to 



10 


the dilatation, but that depends upon the severity of 
the exertion over an aortic diseased condition. The 
doctor testified that any exertion could have brought 
on the same condition as he found existing at the time 
of the death; that swinging a sledge hammer would be 
extreme exertion, and that extreme exertion would 
bring about more quickly the man’s condition. 

Throughout the direct examination, counsel for the 
claimant failed to ask the doctor whether or not, in 
his opinion, the death of the deceased employee was 
brought about bv the man’s work. It remained for 
counsel for the respondent to ask the doctor on cross- 
examination : 

Q. ‘‘Doctor, assume that this man was doing 
this work—the labor described in the hypothetical 
questions here—and assume also that he had been 
doing that same work for a long period of time. 
Would you say, under those circumstances and 
taking into consideration the conditions as vou 
found them at the autopsy, that the death was ac¬ 
cidental or coincidental with the employment or 
affected by the employment, in your opinion! 

To which question the doctor replied: 

A. “I would say that the death was probably 
coincidental with the employment. My reason for 
that answer is that, as I answered the previous 
question, the same condition could happen with 
the man in bed and other occasions as I stated— 
tying his shoes or anything that has an additional 
exertion, and it is not so important as to what 
the man was doing actuallv at that time as it is 
to the actual condition that was existing within 
the man; and he could have been sitting down and 
eating his lunch and the same thing could have 
happened as happened from what I learned of it, 
while he was working.” 


The Law. 


It is too well settled to require any argument that 
the findings of fact by the Deputy Commissionejr are 
not final and conclusive unless such findings arq sup¬ 
ported by competent evidence. The facts so fourjd are 
reviewable by the courts on appeal to determine that 
question. See Crowell v. Benson, 285 U. S. 22; Voehl 
v. Indemnity Insurance Company of North America, 
288 U. S. 162; New Amsterdam Casualty Company v. 
Hoage, 62 Fed. ( 2 nd) 468. ! 


Speculation However Not Allowed. 

It is true that the employee died while he vfas at 
work, but that fact alone affords no basis fbr an 
award and is not proof that the death arose cjut of 
the employment. 

A claimant in a compensation case must carry the 
burden of establishing his or her claim. This Court 
has so stated in the case of Indemnity Insurance Com¬ 
pany of North America v. Hoage, 61 App. D. (j. 173, 
58 Fed. (2d) 1074. This court held: 


“This statutory presumption, however,! fur¬ 
nishes merely a basis for proof and not 4 sub¬ 
stitute therefor. It does not shift the burden 
of proof from the claimant to prove by substan¬ 
tial evidence that the injury arose out of <^nd in 
the course of his employment.” 


See also New Amsterdam Casualty Company v. 
Hoage, 60 App. D. C. 40, 46 Fed. (2d) 837: 


In the instant case the Deputy Commissioner was 
not justified in finding any strain incident to tlje em¬ 
ployment precipitated the heart attack. There v|as no 
testimony to that effect. The doctors familial with 
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the facts were obviously not prepared to attribute the 
employee’s death to his employment. The court below 
was justified therefore in applying the rule laid down 
in M ado re v. New Departure Mfg. Co., 134 Atl. 259, 
and approved by this court. There the Court said: 

“The fact that injuries, whether from accident 
or disease, happen contemporaneously or coinci¬ 
dent with the employment, affords no basis for 
an award under our Act. Injuries of that nature 
which arise in the course of the employment, un¬ 
less they also arise out of the employment, do 
not come within our Act. * * * If, upon the facts, 
the medical expert is merely willing to testify 
that the disease might have, or was likelv to 
have, resulted from the employment, or the con¬ 
ditions under which it was carried on, but is un¬ 
willing to go further and testify that in his opin¬ 
ion, taking into consideration all of the facts pre¬ 
sented and considering every other hypothesis 
suggested, it was reasonably probable that the 
disease resulted from the employment, and there¬ 
fore the employment was its direct cause, the 
Commissioner, of course, should not conclude that 
the disease did result from the employment, un¬ 
less the facts outside this medical testimony 
fairlv warrant that conclusion.” 

The testimony of the two doctors who performed 
the autopsy on the body of the deceased employee was 
that in their opinions the onset or the terminating 
attack was coincident with the employment and was 
not caused by it. In making an award in this case 
the Deputy Commissioner ignored the decision of this 
Court in the quite recent case of Ayers v. Hoage, 61 
App. D. C. 388, which held that the mere fact that an 
injury is contemporaneous or coincident with the em¬ 
ployment is not a sufficient basis for an award. The 
language of the Court’s opinion is as follows: 
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“An injury ‘arises out of’ the employment 
within the meaning of the compensation act when 
it occurs in the course of the employment and as 
the result of a risk involved in or incidental ;o the 
employment or to the conditions under which it 
is required to be performed. The mere facj that 
the injury is contemporaneous or coincident with 
the employment is not a sufficient basis for an 
award. Indemnity Insurance Co. of North Amer¬ 
ica v. Hoage, 61 App. D. C. 173, 58 F. (2d) 1074; 
60 W. L. R. 450; Madore v. New Departure! Mfg. 
Co., 104 Conn. 709, 134 Atl. 259. In the Mhdore 
case, the court said: ‘Before he can make a valid 
award the trier must determine that there; is a 
direct causal connection between the ihjury, 
whether it be the result of accident or disease, 
and the employment. The question he mu^t an¬ 
swer is, Was the employment a proximate scause 
of the disablement, or was the injured condition 
merely contemporaneous or coincident wit^i the 
employment? If it was the latter there can be no 
award made.’ ” 

There is no Evidence to Support the Finding i >f the 
Deputy Commissioner that the Acute Onset Was 
Precipitated by the Strenuous Exercise in 
Which the Employee Was Engaged. 

The Deputy Commissioner found as a fact thht the 
condition of the claimant was such that he should not 
have been engaged in any strenuous exercise. We 
agree with this finding. The employee had a compli¬ 
cation of Bright’s Disease, liver trouble and a badly 
diseased heart. With these conditions he should ha^e 
been in bed. However, the Deputy Commissioner 
went further and found as a fact that “the acute on¬ 
set was precipitated by the strenuous exercise in 
which he was engaged.” There is absolutely no testi- 

i 
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mony in the record to support this finding. Doctor 
Murphy, the Deputy Coroner for the District of Co¬ 
lumbia, testifying for the claimant, stated several times 
during the course of his testimony that the slightest 
exertion over the aortic diseased condition might have 
or could have caused the dilatation of the heart which 
was the termination of the organic condition which 
the doctors found at the autopsy. Doctor Murphy 
explained that the slightest physical exertion can be 
extreme exertion sufficient to cause the dilatation of a 
heart as badly diseased as that of the employee if it 
happens to result in a strain over the aortic diseased 
condition. It does not necessarily follow, and Doctor 
Wood explained this, that physical exercise or physi¬ 
cal work results in this strain over the aortic diseased 
condition. Doctor Murphy cited as examples the 
facts that turning over in bed could have caused a 
dilatation of the employee’s heart; stooping over to 
tie his shoe could have caused it; walking could have 
caused it; and he could have been sitting down eating 
his lunch and the same condition could have de¬ 
veloped. 

Acute dilatation or a more proper term might be 
final dilatation is the natural following of cardio 
renal disease or is the termination of the organic 
condition. 

Doctor Wood stated the man died from dilatation 
of the heart and the Deputy Commissioner found this 
to be the fact. Doctor Wood explained dilatation by 
saying that that simply means the heart muscles 
failed to act properly. They failed to act at that 
particular time, i He stated that the majority of cases 
die in bed and are found dead in bed in the morning, 
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i 

or they drop dead seated at a desk without any 
exertion whatsoever. 

i 

Doctor Murphy did not and would not say that in 
his opinion the work that the deceased was! doing 
precipitated the onset or the final dilatation j which 
resulted in the employee’s death. 

He said that the work might have caused it, or 
could have caused it, provided the work had resulted 
in exertion over the aortic diseased condition, tyut, on 
cross-examination when asked for the first time the 
specific question whether or not in his opinion taking 
into consideration all of the facts, the man’s death 
was due to his employment, he stated, as his opinion, 
that the death was probably coincidental with the 
employment. 

Doctor Wood also stated that in his opinion the 
death was coincidental with the employment and was 
not attributable to the use of the hammer by the em¬ 
ployee. He gave as his reason for his conclusion that 
he did not feel that the employee, who was accustomed 
to heavy work, was over-exerting himself. Hie was 
used to that type of work, his muscles were developed 
properly and were amply able to take care of it. 
Doctor Wood further gave as proof of the fact that 
the employee was not over-exerting himself Iphysi- 
cally so that undue strain was placed on his heart, 
the fact that the testimony indicated he us^d the 
sledge hammer for one solid hour without 
The doctor stated that if the employee had b 
affected by that work he would have rested. HSnce in 
his opinion his muscles were not fatigued and for that 
reason he would say that the man’s circulation had 
not been increased as a result of his work. 


quitting, 
en at all 
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We respectfully submit that there is no testimony 
in the case to support the Commissioner’s finding 
that the acute onset was precipitated by the employ¬ 
ment. Counsel for Bessie Smith have not cited any 
passage from the testimony to support it. 

The testimony is that swinging the sledge hammer 
could have or might have resulted in a strain over 
the “diseased aortic condition” and that is as far as 
it goes. That is not sufficient. We refer the Court 
again to the language of the opinion in Madore v. 
New Departure Mfg Co., 134 Atb 259. 


There is no Evidence to Support the Finding of the 

Deputy Commissioner that the Swinging of the 
Sledge Hammer by the Employee for One 
Hour Was too Strenuous Exercise and 
That by Reason of Said Exercise the 
Flow of Blood Required to Sup¬ 
ply the Employee’s System 
Was Greatly Increased. 

The Deputy Commissioner found as a fact, as above 
indicated, that the exercise incident to the swinging 
of a sledge hammer for an hour resulted in the in¬ 
crease in the flow of blood required to supply the 
system of the deceased employee and the inference 
from his finding is that an increase in the flow of 
blood was too great for the employee’s diseased heart, 
and the death resulted. 

Doctor Murphy had absolutely nothing to say with 
respect to the increase in the flow of blood in the 
employee’s system as a result of his employment. He 
did, however, testify that the autopsy findings showed 
that there were ulcers on the employee’s heart that 
were ready to perforate and that it would not have 
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taken much strain to puncture them. There i|s not 
one word in the testimony of Doctor Murphy to sup¬ 
port the foregoing finding of fact. 

On the other hand, Doctor Wood testified at length 
with respect to the effect of the work the employee 
was doing on the increase of the flow of blood jo the 
heart. 

He stated that the autopsy revealed two ulcers on 
the aorta that were all ready to perforate. He Stated 
that those ulcers were ready to rupture and thht any 
undue strain that would have caused the blood to be 
pumped into the aorta with any great force (would 
surely have ruptured one or both of those ulcer|s. 

On cross-examination Doctor Wood was again asked 
about the effect of exercise on the heartbeats. He 
stated that if he took extreme exercise his heartbeats 
would be more rapid; inat his muscles would ije put 
into exercise and that would increase his circulation 
because he was not used to that type of work, j How¬ 
ever, he added that if this employee had been affected 
by the work that he was doing he would have ijested, 
but as he was used to the work his muscles wej:e not 
fatigued and therefore the Doctor stated that the 
employee’s circulation was not increased by th^ work 
he was doing. He added, this man had no evidence of 
undue exercise. If there had been there would have 

i 

been an excessive force of blood going into his iheart. 
Any excessive force of blood would have 
the two ulcers which the autopsy disclosed 
were transparent and which had eaten through the 
muscular wall. If there had been any excessive force 
of blood going into the heart that surely would have 
ruptured both of those ulcers but they were noj rup¬ 
tured. There was no rupture of the heart. 


ruptured 
and iwhich 
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The foregoing finding is absolutely contradicted by 
the only evidence in the record touching upon that 
phase of the matter. There is no evidence whatso¬ 
ever to support it. 

Heart Cases of this Type Should Not be Compensable. 

When an employee has a heart condition which re¬ 
sults from disease such as was found in the instant 
case the fact that he drops dead while working should 
not make the case a compensable one. 

When a man's heart becomes diseased the slightest 

exertion mav result in the failure of the muscles 

which will result in the death, whereas on the other 

hand the most strenuous work might have no effect on 

those muscles at all. As was explained by Doctor 

Murphy in the instant case the dilatation of the heart, 

or the failure of the muscles to act at that particular 

moment is the natural result of the diseased organic 

condition. The day before this employee died he had 

the same diseased condition. He undoubtedlv worked 

•» 

just as hard all that day as he had been working the 
hour prior to his death. On that day the swinging of 
the sledge hammer or the other strenuous work that 
he was doing did not have any effect upon the dis¬ 
eased condition of his heart. He might have died at 
night in bed; he might have died in the morning while 
tying his shoe. The strain over the aortic condition 
which at or about 9 o’clock on the morning of July 17, 
1933, brought about the termination of the dis¬ 
eased condition might have been caused by indigestion 
which developed from the breakfast that he had eaten 
that morning, or might have resulted from the em¬ 
ployee stooping while just prior to the onset. 
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The fact is no one knows and no one could Ijmow 
what particular thing caused his death. 

To make the employer liable for compensation j in a 
case such as is now before this court would be to 
absolutely insure the life of every employee agpinst 
death resulting from a diseased heart, while hej was 
working. j 

A bookkeeper in an office might have a diseased 
heart. He might stoop over to pick up a pen lor a 
pencil that he had dropped and that might precipitate 
a dilatation or failure of the heart muscles aid if 
that is true that case would be compensable oh the 
ground that the exercise incident to the stooping lover 
resulted in the onset of the attack which resulted in 
his death. Congress never intended that such ^ sit¬ 
uation would be covered by the Compensation I Act. 
However, the doctors testifying in such a case would 
be forced to testify as they did in the instant case, 
that any exertion over the aortic diseased condition 
would have been sufficient to have brought aboult the 
dilatation which resulted in the bookkeeper’s dleath, 
and stooping over to pick up a pen or pencil ^ould 
have been sufficient exertion to have caused the onset 
or the acute dilatation. 

In the instant case the man died of a diseased heart. 
The disease had been of long standing and his heart 
condition was complicated by Bright’s Disease ^nd a 
liver condition. The employee was due to die at any 
moment. The fact or coincidence that he happened 
to die while at his work should not make the c&se a 
compensable one. There was no evidence of iiijury, 
there was no evidence of increased circulation capsing 
a rupture of the heart, there was no evidence of a 
strain or blow causing a clot or a thrombosis, there 


i 
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is, in the last analysis, nothing in this case except 
that the employee was doing heavy work at the time 
of his death and heavy work, as well as any mild 
exercise or exertion, if it happened to result in a 
strain over the aortic diseased condition could have 
caused the onset. Neither doctor testified that the 
swinging of the sledge hammer did result in such a 
strain. 

There are innumerable authorities holding that 
under these circumstances there can be no recovery of 
compensation since the employee has suffered no acci¬ 
dental injury arising out of the employment. We call 
the court’s attention to the case of Jakub v. Indus. 
Comm., 123 X.E. 263, 288 Ill. 87. There an employee, 
engaged in baling scrap copper, was found dead near 
the baling press, with a completed bale of copper be¬ 
side him, and there was no evidence of accident, but 
it was claimed that the heavy work deceased was 
doing hastened his death by heart and kidney disease. 
In holding that the death was not due to an accident 
arising out of the employment, the court said: 

“In this case there was no evidence tending to 
prove any accident or accidental injury to the 
deceased. There was no mark upon his person, 
and nothing from which it could be inferred that 
an accident had occurred, and it is not claimed 
that there was any accident, but only that the 
heavy work which he was doing in the ordinary 
course of his employment caused or hastened his 
death.” 
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Conclusion. 

We respectfully submit that assuming the claimant, 

Bessie Smith, has the right in this appeal to ajttack 

the action of the lower court in setting aside and en- 

joining the compensation order dated January 24, 

1934, that action of the lower court was correct and 

the only proper one. There was asolutely no evidence 

in the case to support the award made by the Deputy 

Commissioner and therefore the award is illegal and 

contrary to law and the action of the lower coitrt in 

setting it aside should be affirmed bv this court. 

* ! 

Arthur J. Phelan, 

Attorney for the Appellee. 
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States Employees Compensation Commission, Dis¬ 
trict of Columbia Compensation District and 
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Appellants, 

vs. 

The Liberty Mutual Insurance Company^ 

A Corporation, 

Appellee. 


Motion to Strike Name of Robert J. Hoage, Deputy 
Commissioner, From List of Appellants, and f;o 
Dismiss Appeal of Appellant Bessie Smith.! 


Comes now the appellee, The Liberty Mutuajl In¬ 
surance Company, by its attorneys and respectfully 
moves this Honorable Court to strike from the record 
in the above-entitled case the name of Robert J. 
Hoage, Deputy Commissioner, United States j Em¬ 
ployees Compensation Commission, District of Ccilum- 
bia Compensation District as party appellant for that: 
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(1) The said Robert J. Hoage is not a party 
appellant in the case. 

(2) The said Robert J. Hoage or his attorneys 
have not appealed from any order or decree of the 
Supreme Court of the District of Columbia. 

(3) The order appealed from in this case was 
entered November 12, 1934, and in no way affects 
the rights, powers or duties of the said appellant 
Robert J. Hoage, Deputy Commissioner. 

(4) The decree dated June 7, 1934, suspending 
and setting, aside, and enjoining Robert J. Hoage 
from attempting to enforce, the award of com¬ 
pensation made by the said Robert J. Hoage on 
January 24, 1934, and settling his rights respect¬ 
ing said award, has never been appealed from by 
the said Robert J. Hoage and the time for filing 
an appeal ifrom said decree has long since ex¬ 
pired. 

(5) No proper appearance has been entered in 
this case for the said Robert J. Hoage, Deputy 
Commissioner. 

Also comes now the appellee and moves the Court 
to dismiss the appeal of the appellant Bessie Smith 
on the ground that: 

(1) The order of the Supreme Court of the 
District of Columbia entered November 12, 1934, 
was not the final decree in the case from which an 
appeal should have been taken. 

(2) The appellant Bessie Smith, while a proper 
party in the case below was not a necessary party. 

(3) The decree of June 7, 1934, wholly sus¬ 
pending and setting aside the award of compen¬ 
sation from which the appeal to the Supreme 
Court of the District of Columbia was taken, and 
enjoining the defendant Hoage from enforcing 
said award was the final decree in the case that 
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fixed and determined the rights of all thei neces¬ 
sary parties to the suit. 

(4) The appellant Bessie Smith could ha^e and 
should have appealed from the decree of tjhe Su¬ 
preme Court of the District of Columbia Entered 
June 7, 1934, or should have asked the lower court 
to withhold said decree until such time as she 
could have filed her answer to the bill of com¬ 
plaint. 

(5) In the assignments of error in this c^se the 
appellant Bessie Smith alleges that the | Court 
erred in entering the decree of June 7, 1934, sus¬ 
pending and setting aside the award of compen¬ 
sation of January 24, 1934, and enjoining Robert 
J. Hoage from enforcing said award. Tlie rec¬ 
ord shows, however, that this appeal w^s not 
taken until November 28, 1934, nearly five ifiontks 
after the time for appealing from that decree had 
expired. 

Arthur J. Phelax, 
Attorney for Appellee. 
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States Employees Compensation Commission, Dis¬ 
trict of Columbia Compensation District ancj 
Bessie Smith, 
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Appellants, 

vs. 
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The Liberty Mutual Insurance Company, 

A Corporation, 

AppkUee. 


Brief in Support of Motion to Strike Natne of 
Robert J. Hoage, Deputy Commissioner, b-s 
Party Appellant and to Dismiss Appeal 
of Appellant Bessie Smith. 


Statement of the Case. 

On January 24, 1934, after a hearing, Robert J. 
Hoage, Deputy Commissioner, United States Em¬ 
ployees Compensation Commission, District of Co¬ 
lumbia Compensation District, made an awbrd of 
compensation to the Appellant Bessie Smith jon the 
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ground that she was the widow of one Henry Smith 
w’ho suffered injuries from which he died, which in¬ 
juries arose out of and in the course of his employ¬ 
ment. The Liberty Mutual Insurance Company, ap¬ 
pellee in the above-entitled cause, on February 21, 
1934, filed a bill in equity in the Supreme Court of the 
District of Columbia in which it alleged that the afore¬ 
said award of compensation was not in accordance 
with law and prayed that it be set aside. It also filed 
a motion for an injunction pendente lite. Deputy 
Commissioner Hoage was named as a defendant in 
said suit and Bessie Smith, the claimant in the origi¬ 
nal proceeding before the Compensation Commission, 
was also named defendant. A transcript of the testi¬ 
mony taken before Hoage, Deputy Commissioner, was 
made part of the bill of complaint. 

Both defendants were duly served and within the 
time required by law to answer or otherwise plead to 
said bill of complaint counsel for Robert J. Hoage, 
Deputy Commissioner, filed a motion to dismiss the 
bill in which counsel for Bessie Smith joined. Said 
motion was heard by Mr. Justice Bailey of the Su¬ 
preme Court of the District of Columbia and after 
consideration he rendered a memorandum opinion on 
April 19, 1934, in which he stated in effect that the 
bill of complaint stated a good cause of action and 
that there was no evidence before the Deputy Com¬ 
missioner upon which he could have based an award 
of compensation; therefore the award dated January 
24, 1934, was contrary to law and hence the motion to 
dismiss should be denied and the motion for an in¬ 
junction pendente lite, filed with the bill of complaint, 
should be granted. The order for an injunction pen¬ 
dente lite was signed by the Court and filed on May 


2, 1934. It enjoined the Deputy Commissioner from 
enforcing the award pendente lite. 

On May 5, 1934, counsel for the plaintiff bejow, the 
Liberty Mutual Insurance Company, entered! into a 
stipulation with counsel for Robert J. Hoage, Deputy 
Commissioner providing that the said Hoage might 
have until May 28, 1934, to file his answer or other¬ 
wise plead in the case. 

Shortly after that time counsel for Robert J. Hoage, 
Deputy Commissioner, advised counsel for the plain¬ 
tiff that they intended to stand on their motioij to dis¬ 
miss the bill of complaint and that they did jnot de¬ 
sire to plead further. Thereupon, on June If, 1934, 
a final decree was entered in the suit permanently en¬ 
joining the defendant Robert J. Hoage from enforc¬ 
ing or attempting to enforce the aforesaid ayard of 
compensation and further decreeing that tlje said 
award was wholly and finally suspended and se|t aside. 

No appeal was taken from that decree by the de¬ 
fendant Robert J. Hoage, Deputy Commissioner or 
by the other defendant in the case, Bessie Smith. 
The time for taking an appeal from said ddcree of 
June 7, 1934, expired June 30, 1934. 

The appeal in this case was noted in the Shpreme 
Court of the District of Columbia on November 27, 
1934. The order allowing the appeal v r as sigifed No¬ 
vember 28, 1934. 

The docket of this case in this Court shows that 
George G. McLeish has entered his appearance on be¬ 
half of the appellants. This Court will take judicial 
notice of the fact that George G. McLeish i§ not a 
member of the staff of the office of the United States 
Attorney for the District of Columbia and therefore 
he has no authority to represent the appellant 
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Hoage, as he is attempting to do. The record fails 
to disclose any special authority given McLeish by 
the Attorney General to represent Hoage. 

The record ini this case shows further that on 
June 7, 1934, an order pro confesso was entered in 
the Supreme Court of the District of Columbia 
against the defendant Bessie Smith in that she had 
failed, up to that time, to file any pleading in the 
case after the Court had on April 19, 1934, over¬ 
ruled the motion to dismiss the bill of complaint. 
On June 11, 1934, counsel for the appellant Bessie 
Smith filed or attempted to file in the suit an an¬ 
swer to the bill of complaint. Thereafter on June 
14 he filed a motion to set aside or vacate the or¬ 
der pro confesso. This motion was not presented 
to the Court below until November 10, 1934. The 
Court at that time refused to grant the motion to 
vacate or set aside the order pro confesso. On No¬ 
vember 10, 1934, the Court signed an order deny¬ 
ing the motion to vacate. Thereupon on Novem¬ 
ber 12, 1934, the Court signed an order or decree 
making the pro confesso absolute. That decree 
followed the terms of the decree of June 7, 1934, 
except that it applied only to the defendant Bessie 
Smith. 

An appeal was taken from the decree of Novem¬ 
ber 12, 1934, making the pro confesso absolute. 
The order allowing the appeal in this case was 
presented to the Court belovr by George G. McLeish, 
who came into the case at that point as attorney for 
Bessie Smith (R. 77). The order allowing the appeal 
is as follows: 

“It appearing that the defendant Bessie 
Smith by her attorney, George G. McLeish, 
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who, on her behalf and on behalf of Robert J. 
Hoage, Deputy Commissioner, United | States 
Compensation Commission, District of polum- 
bia Compensation District, notes an appeal to 
the United States Court of Appeals ^or the 
District of Columbia from the final decree in 
the cause dated November 12, 1934, it! is by 
the Court this 28th day of November, j 
ORDERED that the said appeal be land it 
is herebv allowed * * 


• >> 


Argument 

Section 21 (b) of the Compensation Act} (Sec. 
921 Title 33 USCA) provides: 

4 ‘If not in accordance with law, a cpmpen- 
sation order may be suspended or set aside 
in whole or in part through injunction pro¬ 
ceedings mandatory or otherwise, brought by 
any party in interest agavast the Deputy Com¬ 
missioner making the order. * * *” (Italics ours.) 

The suit below was an appeal taken pursuant to 
that section. 

The Deputy Commissioner is the representative 
of a Governmental agency, and, therefore, this was 
in effect a suit against the United States, The 
law is well settled that no suit can be maintained 
by Hoage, as Deputy Commissioner, unleps the 
Attorney General of the United States or pne of 
his subordinates or a United States Attorney ap¬ 
pears for him. This same rule would apply to 
the taking of an appeal in a case. The record 
shows no such appearance has been entered for 
the appellant Hoage in this case in this j Court, 
although he was properly represented by the 
United States Attorney in the lower Court; The 




10 


record shows further that the only person appear¬ 
ing before the Justice of the Supreme Court of the 
District of Columbia who signed the order allowing 
the appeal in this case was George G. McLeish, attor¬ 
ney for Bessie Smith, despite the fact that the United 
States Attorney was counsel of record for Hoage. 

In the case of• Sutherland, Alien Property Cus¬ 
todian vs. The International Insurance Company 
of Neiv York (43 Fed. (2nd) 969), the Circuit 
Court of Appeals for the Second Circuit reversed 
a decree entered! in the lower court and ordered 
that the bill of complaint, upon which it was based, 
be dismissed on the ground that the plaintiff, the 
Alien Property Custodian, was not properly rep¬ 
resented. In that case the Court said the sole 
question involved' in the appeal was whether the 
Alien Property Custodian may appear by a solici¬ 
tor of his own selection or whether a District At¬ 
torney or the Attorney General must 'represent 
him. In holding! that the Alien Property Custo¬ 
dian was without power to retain counsel when 
suing as a United States officer the Court said: 

“The government has provided legal offi¬ 
cers, presumably competent, charged with the 
duty of protecting its rights in its courts. It 
has specifically authorized these to act, ex¬ 
acting from them compliance with the formal¬ 
ities required of a public officer, even when ap¬ 
pointed by the Attorney General. Their au¬ 
thority’ extends to such proceedings as this 
(U. S. vs. Smith , 158 U. S. 346, 352, 15 S. Ct. 
846, 39 L. Ed. 1011; 8 Op. Attys. Gen. 399); 
the United States was ‘ concerned ’ in this suit, 
even after Congress had returned eighty per 
cent of the collection to the enemies. Had it 
been possible for the enemies to intervene un- 



11 


der a statute giving them the standing bf qui 
tam plaintiffs, they might indeed be entitled 
to their own attorney, but even then it would 
not affect the question as to whom the ! Alien 
Property Custodian must retain, if he ap¬ 
peared. Congress, having so provided for the 
prosecution of civil suits, can scarcely b<j sup¬ 
posed to have contemplated a possible duplication 
in legal personnel.” 

In the instant case the Government has like¬ 
wise provided legal officers, presumably com¬ 
petent, charged, with the duty of protecting 
the rights of Deputy Commissioner Hoage. The 
record in this case shows that no one property au¬ 
thorized to represent the Deputy Commissioner 
has ever noted an appeal in this case, nor h^s the 
United States Attorney entered his appeara4ee in 
this case in this Court. The name of Hoage,! Dep¬ 
uty Commissioner, should therefore be stricken 
from the list of appellants. 

The Appeal of Bessie Smith Is Not Well Taken. 

We, of course, do not contend that the claim¬ 
ant in a compensation case cannot take an appeal 
from an order of the Supreme Court of the Dis¬ 
trict of Columbia adverse to his or her interests 
unless that same action is taken by the Deputy 
Commissioner or his counsel. Naturally, a 
claimant can appeal from an order of that Pourt 
enjoining Hoage from enforcing an awarJi of 
compensation and setting it aside, in that the 
claimant is aggrieved by the Court’s order. The 
claimant’s right to appeal is in no way depend¬ 
ent upon the Deputy Commissioner taking ap ap- 
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peal. However, the claimant has no right to ap¬ 
peal for the Deputy Commissioner nor can the 
claimant name the Deputy Commissioner a party 
appellant. 

If the claimant is not a party to the suit, he or 
she mav intervene either before any action is 
taken, or after the entry of a decree setting aside 
the award of compensation and enjoining the Dep- 
utv Commissioner from enforcing it. If claimant is 
a party prior to such a decree he may appeal 
from the order or decree; if he is not a party he may 
intervene for the purpose of taking an appeal 
(See Taylor vs. United States Casualty Company, 
64 Fed. (2nd) 521, 525). 

We concede that Deputy Commissioner Hoage 
could have appealed from the decree of June 7, 
1934, suspending and setting aside the award of 
compensation and enjoining him from enforcing 
it. We further concede that Bessie Smith could 
have appealed from that decree. We go further, 
however, and sav that she not onlv could have 
but had to appeal from that decree. If she did 
not do so her right to appeal was lost. 

On June 7, 1934, the rights of all the necessary 
parties to the suit were determined. Bessie Smith 
was not a necessary party although she was a 
proper or a formal party. Her presence was not nec¬ 
essary to an adjudication of the case. She was made 
a party in order that she would have notice of the 
proceeding. We had in mind the practice in this and 
other jurisdictions of permitting claimants to inter¬ 
vene and also the admonition of Circuit Judge Soper 
in the case of Taylor vs. U. S. Casualty Company 
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(supra), decided April 4, 1933, where he said, 
ing of compensation cases: 

“Indeed, it would seem to be good pjactice 
for the plaintiff in the equity suit to notify all 
adverse interested parties of the institution 
of the case, so that anyone who desires may 
apply for leave to intervene * * V’ 

Proceedings to suspend or set aside awards of 
compensation or orders rejecting a claim are statu¬ 
tory. Even though the Compensation Act is [ reme¬ 
dial in its nature, the procedure outlined in tile Act 
must be followed strictly. The statute in this jurisdic¬ 
tion provides that the injunction proceedings insti¬ 
tuted for the purpose of attacking the validity of a 
compensation order shall be brought against the Dep¬ 
uty Commissioner making the order (Section 21 (b) 
Workmen’s Compensation Act, 44 Stat. 1424; 33 
USCA 921, made applicable to the District of Colum¬ 
bia; 44 Stat. 600; D. C. Code (1929) Title 1$, Sec. 

11 - 12 ). j 

In the case of Wellgeng vs. Marshall, fyeputy 
Commissioner, 32 Fed. 2d 922, the courlj held 
that as the action is a statutory one, the procedure 
outlined in the Act must be strictly followdd and 
further that the employer and insurance carrier 
were not necessary parties to an appeal fjrom a 
compensation award. 

That case was a proceeding to suspend an order of 
the Deputy Commissioner reducing the amojint of 
compensation which had previously been allowed a 
claimant. Suit was instituted in the District I Court 
under Section 921, Title 33, USCA. The original 
parties to that suit were the claimant, as plaintiff, 
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and the Deputy Commissioner, as defendant. The 
employer and the insurance carrier appeared specially 
and challenged the Court’s jurisdiction because they 
were not made parties to the proceeding. The Court, 
out of an abundance of caution, directed that the 
employer and insurance carrier be cited to appear at 
a stated time and show cause why the prayer of the 
complaint should not be granted. Both parties then 
appeared specially and moved to dismiss the appeal 
on the ground that the action was not commenced 
against them within the thirty-day period allowed for 
appeals by Section 921 of Title 33 USCA. 

In disposing of that contention the Court said: 

“The motion to dismiss the action is not well 
taken. The order requiring the moving parties 
to be brought in was erroneously entered. The 
employer and the insurance company are not nec¬ 
essary parties. This is a statutory proceeding 
which must be strictly pursued. Section 921, 
Title 33 USCA, plainly provides that the action 
shall be ‘brought by any party in interest 
against the Deputy Commissioner making the 
order / (Italics supplied.) The action against 
the Deputy Commissioner having been timely 
commenced, the motion to dismiss is denied.” 

If, as stated in the above case, the employer and 
the insurance carrier are not necessary parties to a 
suit brought by the claimant to set aside an order of 
the Deputy Commissioner, it follows that the claim¬ 
ant is not a necessary party to a suit brought by 
the insurance carrier for the same purpose. 

We believe that it will be conceded in the instant 
case that if the claimant. Bessie Smith, had inter¬ 
vened in the suit and then joined with the Deputy 
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Commissioner in filing a motion to dismiss the hill of 
complaint, that she would have had to appeal j from 
the decree of June 7, 1934, suspending and setting 
aside the award of compensation and enjoining the 
Deputy Commissioner from enforcing it. If the 
Deputy Commissioner had elected to stand oil his 
motion to dismiss, Bessie Smith, as an intenfenor, 
would have been bound to do likewise unless the 
court upon request withheld the entry of the decree 
until she should plead over. If her status in the case 
was that of an intervenor, it is well settled th^t her 
position in the case would be subordinate to that of 
the principal party or parties defendant. (See Fed¬ 
eral Equity Rule No. 37.) 

We respectfully submit that her rights in th4 case 
are not in any manner enlarged by the fact that she 
was named as a defendant in the first instance. Her 
position in the case is still subordinate to that c^f the 
Deputy Commissioner. Under the statute providing 
for the injunction proceedings the court could have 
proceeded to a conclusion on the merits of the case 
whether Bessie Smith had been joined as a defendant 
or not. 

After the award of compensation was made against 
it by Deputy Commissioner Hoage, the insurance 
carrier had two courses open to it in the ev^nt it 
wanted to challenge the validity of the order. j The 
first was to file an injunction suit against the Deputy 
Commissioner alone and force the claimant to inter¬ 
vene, if she should desire to appear in the case; the 
second was to name the Deputy Commissioner and 
the claimant as parties defendant. It chose the latter 
course. The rights of the claimant in either event, 
we submit, were identical. 
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The lower court would have had jurisdiction over 
the subject matter of the suit and would have had a 
right to proceed with the case even though the 
claimant, Bessie Smith, had not been made a party 
defendant or had not intervened. The jurisdiction of 
a court is not ousted because of a failure to join 
proper though not necessary or indispensable parties. 
(See U. S. v. United Shoe Machinery Co., 234 Fed. 
127, 140, and cases therein cited.) 

In the case at bar, if Bessie Smith, after being 
served with process, failed to appear, the court could 
have proceeded to a final decree without regard to 
her default. If, after service, she had refused to ap¬ 
pear and the court enjoined Hoage from enforcing 
his award, that! order would have been binding and 
conclusive on him and would have been final. The 
situation, as we see it, is not changed because of the 
fact that Bessie Smith joined with counsel for Hoage 
in moving to dismiss the bill of complaint before she 
defaulted. 

The Decree of June 7, 1934, Was the Final Decree 

in the Case. 

In the case of Rothschild & Company v. Marshall, 
Deputy Commissioner, 44 Fed. (2nd) 546, the Circuit 
Court of Appeals for the Ninth Circuit held that an 
order of the District Court enjoining the Deputy 
Commissioner from enforcing his award of compen¬ 
sation and setting it aside is final and constitutes an 
adjudication of the rights of the parties and is a bar 
to a reassertion of the claim. 

In that case there was a claim filed before the 
Commission by $n employee who asserted that he had 
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been injured in the course of his employment. Lifter 
a hearing, the Deputy Commissioner made an ^iward 
of compensation as prayed by the claimant. Pursuant 
to Section 21 of the Act in question (33 USCAj, Sec¬ 
tion 921) appellants, the employer and the insurance 
carrier, brought injunction proceedings in the Tlnited 
States District Court to restrain the enforcement of 
the award upon the ground that it was not supported 
by any substantial evidence, and was, therefore, arbi¬ 
trary and capricious and contrary to law. After re¬ 
viewing the record, the District Judge filed a ipemo- 
randum opinion in which he stated that in his opinion 
the evidence was not legally sufficient to support the 
Deputy Commissioner’s finding, and that the Deputy’s 
order should be set aside. 

Thereafter in due course a decree was entered in 
the case pursuant to the opinion setting aside and en¬ 
joining the enforcement of the offending order of 
award. 

After the rendition of the memorandum opinion, but 
prior to the entry of the decree, the Deputy Com¬ 
missioner instituted further proceedings on the claim 
and proceeded to take additional testimony in support 
of it. After the final decree was entered still addi¬ 
tional testimony was taken, and based on th^ new 
testimony the Deputy Commissioner made apd en¬ 
tered a ne\v order awarding compensation Ijo the 
claimant. The employer and the insurance carrier 
then appealed from the new award and this trnjie the 
District Court upheld the award and refused the in¬ 
junction. An appeal was then taken from the order 
refusing the injunction. 

The Circuit Court of Appeals, in an opinion by 
Webster, District Judge, reversed the lower court and 
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ordered that an injunction issue as prayed. The 
court said: 

“The principal question for determination in 
the case is: what was the legal effect of the de¬ 
cree enjoining the enforcement of the order of 
award made on September 11, 1929? We are not 
called upon to decide what action might have 
been taken in the proceeding attacking the first, 
award or what would have been the legal effect 
of suppositive orders which might have been 
made in that case. Our task is to determine the 
legal effect of what was done. 

“The decree as entered by the Court by its 

terms expressly set aside the order then under 

review, and enjoined its enforcement. * * * It is 

familiar doctrine, however, that a full and fair 

hearing on the merits of a claim or an alleged 

cause of action followed by a formal adjudication 

of the rights of the parties is a final disposition 

of the matter in controversv and a bar to its re- 

assertion. The party aggrieved usually has his 

remedy by appeal, but not by instituting a new 

action to thrash out the controversv that alreadv 

* • 

has been submitted to judicial arbitrament and 
has been finally disposed of. Under the Work¬ 
men’s Compensation Acts of the several States it 
seems to be the law that after a claim has been 
fully litigated in the manner contemplated by the 
statute there can be no rehearing or new trial in 
the absence of a change in conditions justifying 
a modification * * *. (Italics supplied.) 

“We are not unmindful that the Longshore¬ 
men’s and Harbor Workers’ Compensation Act 
is remedial legislation and should be liberally 
construed to the end that its beneficent purposes 
may be made effective, but the application of this 
doctrine does not call for the abandonment of 
fundamental principles of jurisprudence designed 
to bring litigation to an end. We are constrained 
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to hold, therefore, that where a claimanj under 
the act has fair opportunity to present his case, 
and the deputy commissioner upon the showing 
submitted makes and enters an order awarding 
compensation, and such order is contested in a 
court of equity, as provided by the act, and a 
final decree is entered enjoining the enforcement 
of the award, this is an end of the matter, * * * 
“If the claimant felt that he had not been ac¬ 
corded a full and fair hearing by the | deputy 
commissioner, and that the ends of justice re¬ 
quired that he be given additional opportunity 
to present further evidence in support of his 
claim, the matter should have been called to the 
attention of the District Judge, with the request 
that a decree to that effect be entered in the case. 
But no such action was taken by the clkimant. 
He stood by and allowed a final decree enjoining 
the enforcement of the compensation awafd to be 
entered in the case. * * *” 

It follows, therefore, that a final order in this case 
was entered June 7, 1934, more than five months prior 
to the time that an appeal was taken. In fact the 
record shows that no appeal was ever taken either by 
the claimant or Deputy Commissioner Hoage from 
that order. If the claimant had wanted to protect 
her interests she could have and should have appealed 
from that order, or at least she should have filed a 
motion in the case within the term, and prior! to the 
time for taking an appeal from it had expired, asking 
the court to vacate that decree and to withhold {further 
action until such time as she could file an answer in 
the case and present new matter to the Court for its 
consideration. The record shows that no su^h step 
was taken. The record further shows that the an- 
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swer filed after the order pro confesso did not set up 
anv new matter for the consideration of the court. 

When Congress passed the Longshoremen’s and 
Harbor Workers’ Compensation Act, 44 Stat. 1444; 
33 USCA 901-995, it saw fit to place the entire burden 
of upholding orders of the Deputy Commissioner upon 
the Government. The Congress made it unnecessary 
for a party interested in attacking the award of a 
Deputy Commissioner to proceed against anyone but 
the Deputy Commissioner. For that reason, in the 
case at bar, it was unnecessary for the plaintiff below 
to have taken the order pro confesso and then the 
decree absolute based on the pro confesso. For all 
practical purposes those proceedings were entirely 
superfluous and could have no effect whatsoever on the 
decree against Hoage, Deputy Commissioner, entered 
June 7, 1934. 

Even though this court should hold that the decree 
of November 12, 1934, was void in that the court had 
no right or power under the statute to enjoin Bessie 
Smith, and therefore should decide to reverse that 
decree, the decree of June 7, 1934, would still stand 
on the record and bind the Deputy Commissioner. 
That order has become final in that the time for 
taking an appeal from it has long since expired. 


Conclusion. 


We respectfully submit that as the rights, powers 
and duties of Deputy Commissioner Hoage \yith re¬ 
spect to the award of compensation were definitely 
settled and determined by the decree entered June 7, 
1934, from which no appeal was taken, and tljiat the 
rights of the Deputy Commissioner were in no way 
affected by the decree entered November 12| 1934, 
from which no appeal was ever noted by anyoife hav¬ 
ing authority to represent Deputy Commissioner 
Hoage, that Deputy Commissioner Hoage is noi prop¬ 
erly a party of power in this case and therefore his 
name should be stricken from the record as such 
appellant. 

As Bessie Smith, the appellant, was not a necessary 
party to the suit below, and as the rights of all the 
necessary parties were determined and fixed by the 
final decree entered in the case June 7, 1934^ from 
which no appeal was taken by Bessie Smith, tHs ap¬ 
peal from the absolute decree pro confesso, dat^d No¬ 
vember 12, 1934, should be dismissed. 

Respectfully submitted, 

Arthur J. Phelan, 
Attorney for Appellee, 


